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Abstract:Similar to salvage at sea, the salvage of sunken vessels and articles is
a particular form of maritime activity. Over a long period of time, China adopted an
exclusive model for the salvage of sunken vessels and articles in its coastal waters,
namely that such salvage could only be carried out by ships flying the national flag of
the People蒺s Republic of China (PRC). Along with the implementation of the basic
state policy of reform and “opening鄄up冶, especially beginning in the 1990s, China
has started to introduce foreign capital and advanced technologies into marine sal鄄
vage. The promulgation of the Measures Governing the Participation of Foreign Busi鄄
nesses in the Salvage of Sunken Vessels and Articles in China蒺s Coastal Waters
(hereinafter the “Measures冶) in 1992 indicated that the door had been opened for
cooperation between China and foreign countries in the field of rescue and salvage in
the coastal waters of China.
Starting with the relevant regulations of Chinese authorities, this paper analyzes
the legal issues concerning the participation of foreign businesses (including busines鄄
ses of Hong Kong, Macao and Taiwan) in the salvage of sunken vessels and articles.
The purpose of writing the paper is to promote the salvage of sunken vessels and arti鄄
cles in areas under Chinese national jurisdiction by a coalition of inland and overseas
forces within the legal framework. This includes cooperation with the forces of Hong
Kong, Macao and Taiwan in carrying out salvage projects in the South China Sea in
an effort to jointly declare Chinese sovereignty and maintain the fundamental interests
of the Chinese nation for the realization of mutual and common benefits.
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玉. Introduction
China has a coastline of more than 18,000 kilometers and its circle line around
the islands extends more than 14,000 kilometers. From modern times, sunken ves鄄
sels and articles were frequently found in these vast sea areas. In recent years, with
the increasing traffic flux on the sea, and gradual concentration of vessels, sea acci鄄
dents leading to the sinking of vessels and articles have been occurring quite often.
Therefore, strengthening the management of the salvage of sunken vessels and articles
under the principle of maintaining sovereignty has become a very real concern. Nev鄄
ertheless, salvage operations of sunken vessels and articles, especially the salvage
performed in sensitive sea areas, are connected with a series of important legal is鄄
sues. From the perspective of private law, such activities involve the ownership of
vessels and articles recovered; from the perspective of administrative law, they in鄄
volve the management of traffic safety at the sea; and from the perspective of public
international law, they involve state sovereignty. For that reason, it is necessary to
establish a sound system for management on the level of legislation. Before the initia鄄
tion of the policy of reform and opening鄄up, no foreign businesses had the right to
take part in any kind of commercial activities within the territory of China, and sal鄄
vage operations within the coastal waters, in particular, were performed according to
an “exclusive冶 model. However, along with the implementation of the basic policy of
reform and opening鄄up, in order to ensure safety of traffic at sea as well as to intro鄄
duce advanced technologies of salvaging from overseas into China, the State started to
gradually open up its policies, allowing foreign businesses to participate, subject to
some limitations, in the salvage operations of sunken vessels and articles. In 1992,
China issued the Measures Governing the Participation of Foreign Businesses in the
Salvage of Sunken Vessels and Articles in China蒺s Coastal Waters, in an effort to es鄄
tablish the basic principles and framework for future salvage operations of sunken ves鄄
sels and articles as well as their governance.
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域. The Scope and Basic Model of Salvage with
Participation of Foreign Businesses
A. The Scope Applicable to the Salvage of Sunken Vessels and Articles
Article 2 of the “Measures冶 provides that “ these Measures shall apply to the
participation of foreign businesses in the activities salvaging sunken vessels and arti鄄
cles with commercial value in the Chinese coastal waters. 冶 Article 2 clearly provides
for the applicable scope of the salvage activities with the participation of foreign busi鄄
nesses, which has the following implications:
1. Applicable Subjects
As described in the title of the paper, the subjects in the sense of the “Meas鄄
ures冶 include foreign businesses and the units which are engaged in salvage in the
coastal waters of China蒺s mainland. The so鄄called “ foreign businesses冶 refer to the
enterprises, other economic organizations and individuals from foreign countries.
Considering the actual conditions of Hong Kong, Macao and Taiwan, their enterpri鄄
ses, other organizations and individuals who participate in the operation of coastal
salvage in coastal water areas of Mainland China may be treated as having the same
status as that of foreign businesses. In other words, for the salvage of sunken vessels
and articles with the participation of enterprises or individuals from Hong Kong, Ma鄄
cao and Taiwan, the quasi鄄foreign standards shall be applied. 淤 The units of Main鄄
land China in charge of salvaging sunken vessels and articles in the coastal waters
mean the enterprises and public institutions with the capacity of legal persons and the
qualifications approved by the competent authorities. The grade of the qualifications
for engagement of coastal salvage is to be examined and approved by the authorities in
charge of communications under the State Council. Specifically, the Marine Rescue
and Salvage Bureau under the Ministry of Transport (the Ministry of Communications
before 2008) is in charge of the organization of examination for the grading of the
qualifications of salvage units and the issuance of certificates of qualifications.
Over a long period of time in the field of rescue and salvage, China applied the
“two鄄in鄄one冶 system. In other words, a Marine Rescue and Salvage Bureau was set
up under the Ministry of Communications, and in light of the principle of rational dis鄄
tribution of networks, some branch bureaus were established in the relevant ports of
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淤 See article 21 of the “Measures. 冶
coastal cities to exercise control over every rescue and salvage station or network for
the uniform management of maritime rescue and salvage. 淤 The system of mixed oper鄄
ation for the industry of rescue and salvage had proved not beneficial to the integra鄄
tion of resources or to the improvement of management. Therefore, structural reform
was instituted at the beginning of this century, as a result of which the system of sep鄄
arate management for rescue and salvage was implemented. Under the recent system
after restructuring, the qualifications of salvage units are classified into three grades,
among which first鄄class units are entitled to perform salvage operations in coastal are鄄
as and inland rivers with no limitations on tonnage and salvage operations with the
participation of foreign businesses; second鄄class units are entitled to carry out the sal鄄
vage of sunken vessels not exceeding 1000 tons for light displacement, or individual
sunken articles not excceding 1000 tons in coastal areas and inland rivers; third鄄class
units are entitled to carry out salvage operations of sunken vessels not exceeding 400
tons for light displacement, or individual sunken articles not exceeding 400 tons in
coastal areas and inland rivers. 于 The result of the provisions is that only first鄄class
salvage units are entitled to conclude contracts with foreign businesses for salvage op鄄
erations of sunken vessels and articles in coastal waters.
2. Applicable Waters
The applicable waters of the “Measures冶 refer to China蒺s coastal waters; specif鄄
ically, China蒺s inland waters, territorial waters and any other waters under the nation鄄
al jurisdiction of China. The concept of inland waters and territorial waters is obvi鄄
ous, with no need for further explanation, while other sea areas under national juris鄄
diction refer to the exclusive economic zone and continental shelf. In accordance with
the provisions in the Law on the Exclusive Economic Zone and the Continental Shelf,
effective as of June 26, 1998, “the exclusive economic zone of the People蒺s Republic
of China is the area adjacent to and beyond the territorial sea of the People蒺s Republic
of China, extending as far as 200 nautical miles measured from the baseline that is
used for calculating the breadth of the territorial sea,冶 and “ the continental shelf of
the People蒺s Republic of China comprises the sea鄄bed and subsoil of the submarine
areas that extend beyond its territorial sea throughout the natural prolongation of its
land territory to the outer edge of the continental margin, or to a distance of 200 nau鄄
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于
In order to strengthen the ability of rapid response so as to elevate the level of salvage at sea,
the first flight team in the East China Sea, North Sea and South China Sea and the second flight
team in the East Sea have been set up. The original rescue and salvage stations have been en鄄
larged. Eleven stations for salvage at sea have been established along the coastal line.
Regulations on the Administration of Qualifications for Units Salvaging Sunken Vessels and Arti鄄
cles, article 8.
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tical miles from the baselines from which the breadth of the territorial sea is measured
where the outer edge of the continental margin does not extend up to that
distance. 冶淤
3. Applicable Operations
The salvage operations in the sense of the “Measures冶 mean all kinds of opera鄄
tional activities for salvaging sunken vessels and articles according to a joint salvage
contract or a contract for a Chinese鄄foreign salvage cooperative enterprise, including
the implementation of survey, identification and other activities related thereto, such
as refloatation, removing, dismantling or cleaning. Sunken vessels and articles fall
into different categories when salvage activities are observed from different perspec鄄
tives:
Firstly, in terms of purpose, salvage can be classified into three categories: the
first one is salvage for the purpose of keeping the real right of the object. Such sal鄄
vage is to be performed by the owner of the sunken vessels and articles to recover his
or her ownership. On the basis of the absolute principle regarding the protection of
real right, the owner of the property is entitled in the scope of his or her ownership to
eliminate the interference from any directions by any individuals other than the own鄄
er, and all individuals other than the owner shall be obliged not to invade or interfere
with the exercise of his or her ownership as long as the owner has not abandoned his
ownership. 于 Therefore, the legal basis for performance of such salvage is the legal
system of real right. The second category is commercial salvage targeting at underwa鄄
ter cultural heritages and seeking their commercial value. The main or direct purpose
of such salvage is to obtain, utilize or dispose the value of underwater cultural herita鄄
ges, including commercial value, academic value and cultural value for research on
history, archaeology and arts. 盂 According to the estimation of some specialists, there
are several hundred thousand sunken vessels around the world, loaded with treasures
valued at about USD 500 billion,榆 thus promising brilliant prospects for commercial
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itage must be carried out in accordance with the legal provisions regarding the protec鄄
tion of cultural heritages. The third category is salvage for maintenance of safety of
navigation, the purpose of which is to eliminate or minimize the potential danger or
harm posed by sunken vessels and articles to traffic safety at the sea. Such salvage
shall be carried out under the order or instruction of maritime administrative authori鄄
ties.
Secondly, in terms of applicants who apply for salvage operations, salvage can
be classified into salvage organized by the owners of sunken vessels and articles and
that organized by maritime administrative authorities by virtue of their authority.
However, the expenses incurred in salvage shall be borne by the owners except for
derelict vessels and articles. Under ordinary circumstances, the system of responsi鄄
bility adopted in the legislation of various countries and relevant international conven鄄
tions is the system of liability based on fault; in recent years, however, the interna鄄
tional legislation of salvage at sea has tended toward a system of strict liability. That
is to say, the owner of a ship should bear all responsibilities for expenses incurred in
locating the sunken ship, marking the ship蒺s wreckages and their removal unless it
can be proved that the accident at sea is solely caused by: (1) force majeure; (2)
intentional action or non鄄action of a third party; (3) negligence or any other illegal
act of a government or other authorities in charge of maintenance of a lighthouse or
other installations.
The salvage of sunken vessels and articles in the sense of the “Measures,冶 dif鄄
ferent from the operation of salvage at sea, is an operation of callback, which solely
targets the sunken vessels and the cargo or other materials on the vessels after the oc鄄
currence of an accident. The terms of payment of remuneration for such activities de鄄
pend upon the agreement between the owner of a sunken vessel and the salvor,where鄄
as the act of salvage at sea indicates the action to rescue a ship or goods from danger.
In accordance with the “no cure no pay冶 principle applicable throughout the world in
the maritime salvage industry, without any useful result in the salvage operations, the
salvor is not entitled to ask for any rewards. On the other hand, though salvage at sea
and salvage of sunken vessels are both by nature commercial activities, the laws gov鄄
erning the two kinds of activities are completely different. The salvage of sunken ves鄄
sels or goods is a matter of traffic safety on the sea (although sometimes the matter of
cultural heritage preservation is concerned), and therefore administrative regulations
shall be applied, while salvage at sea is a pure commercial activity, to which the pro鄄
visions of maritime law shall apply.
4. Applicable Objects
The “applicable objects冶 mean the objects to which the “Measures冶 apply. As
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early as in 1957, the Ministry of Communications issued the Measures for Salvage of
Sunken Vessels, of which article 2 provided in principle that the salvage of vessels,
including the body of sunken vessels and the materials and goods thereof, except for
military vessels and jalors, in China蒺s territorial waters and inland rivers shall be gov鄄
erned by these Measures. The sunken articles in the sense of this provision were lim鄄
ited to the materials or goods on board the vessels, while other scattered materials in
the seabed were excluded, which was obviously not in conformity with the purpose of
this regulation. Along with the improvement of China蒺s legal system, the legislation
regarding the salvage of sunken vessels and articles is being perfected, and the ob鄄
jects to which the salvage of sunken vessels and articles apply are also gradually be鄄
coming clearer. Considering both the 1992 “Measures冶 and the Law on Traffic Safety
at Sea of the People蒺s Republic of China, the objects which the salvage of sunken
vessels and articles targets include two cases:
a. Sunken Vessels and Articles with Commercial Value
The concept of sunken vessels and articles established in the “Measures冶 covers
all kinds of vessels and articles which have sunken under the surface of the Chinese
coastal waters, which include the main bodies of the sunken vessels and articles and
their equipments, and all of the cargoes or other sundries loaded thereon. The
“Measures冶 give emphasis to the commercial value of the articles in an attempt to ex鄄
clude sunken military vessels with important military significance and sunken vessels
and articles which have been identified as “cultural heritage. 冶 As to the exclusion of
military vessels from the application of the “Measures,冶 there are two reasons: first鄄
ly, military vessels and relevant weapons on board are directly connected with the
safety of our country and have a confidential nature, the salvage of such vessels
should be organized only by the relevant military authorities; secondly, military ves鄄
sels belong to the State, while the State has the immunity from jurisdiction. There鄄
fore, should such vessels be included into the scope of ordinary sunken vessels, the
obstacles in litigation would not be overcome in case of any dispute arising from the
salvage. The reason why cultural heritage and sunken vessels and articles with cultur鄄
al heritage value have been excluded from the applicable scope of the “Measures冶 is
that the disposal of historic relics shall be regulated under the special law regarding
the protection of cultural heritage, and they are specially protected by the State. In
accordance with the Law of the People蒺s Republic of China on the Protection of Cul鄄
tural Heritage, “cultural heritage冶 in connection with salvage of sunken vessels and
articles includes: important modern sites and articles related to major historical e鄄
vents, revolutionary movements or famous people that are highly memorable or are of
great significance for education or for the preservation of historical data; valuable
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works of art and handicraft articles dating from various historical periods; important
revolutionary documents as well as manuscripts and ancient or old books and materi鄄
als, etc., which are of historical, artistic or scientific value; and typical material arti鄄
cles reflecting the social system, social production or the life of various nationalities
in different historical periods. The standard and method for identification of cultural
heritage should be prepared by the state administrative authorities in charge of cultur鄄
al heritage and ratified by the State Council.
b. Quasi鄄sunken Vessels and Articles
The so鄄called quasi鄄sunken vessels and articles refer to vessels or materials that
have not been completely sunken under the surface of water or have not been com鄄
pletely buried under the mud on the seabed but will threaten traffic safety at sea if not
removed. In recent years, the identification of such quasi鄄sunken vessels and articles
seems to have been gradually extended: for example, in the Regulations regarding the
Salvage and Cleanup of Sunken Vessels and Articles (Exposure Draft), stranded ves鄄
sels, which cannot refloat by themselves but may imperil maritime traffic safety, are
treated as sunken vessels; aircraft and vehicles which are stranded, floating or sus鄄
pended in the sea or other articles which are not a part of or from the ship, and aban鄄
doned drilling platforms are regarded as sunken articles. Article 31 of the Maritime
Traffic Safety Law of the People蒺s Republic of China states that “When vessels and
installations are involved in accidents that jeopardize or may jeopardize traffic safety,
the competent authorities shall have the right to take necessary, compulsory measures
to deal with the matter. 冶 In this sense, the market of salvage of sunken vessels and
articles in China蒺s coastal waters with the participation of foreign businesses will be
gradually expanded.
B. The Basic Modes of Salvage with the Participation of Foreign Businesses
Under the regulation of article 6 of the “Measures,冶 there are two patterns in re鄄
spect of participation of foreign businesses in the salvage of sunken vessels and arti鄄
cles in China蒺s coastal waters:
1. Contractual Mode
The so鄄called contractual mode means the activity of salvage for which a contract
should be concluded for a particular operation and which is performed by virtue of the
contractual rights and obligations. As early as in March 1985, China promulgated the
Law on Foreign鄄Related Economic Contracts, which applied to economic contracts
concluded between enterprises or other economic organizations in Mainland China and
any foreign enterprises or economic organizations or individuals. Upon enactment of
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the “Measures,冶 the law was still in effect, but owing to the promulgation of the uni鄄
fied Contract Law on March 15, 1999, the matters regarding the salvage of sunken
vessels and articles have automatically been turned to be governed by the new con鄄
tract law. Since there is no precise positioning or special legal provision for contractu鄄
al forms such as a contract of salvage in the Contract Law, such contracts can only be
included in the scope of “non鄄typical contracts. 冶
The so鄄called non鄄typical contract means any contract which is not expressly
stipulated in the specific provisions of the Contract Law. Non鄄typical contracts exist
in large quantities, some of which are for meeting the needs of special circumstances
and some for meeting the needs of transaction in modern time. Such contracts are pla鄄
ying an increasingly important role in the economic activities of the modern society. 淤
The key problem for non鄄typical contracts is how to determine the applicable law,
which is only provided for in principle in article 124 of the Contract Law; that is, the
specific provisions of the Contract Law or provisions in other laws may be applied mu鄄
tatis mutandis.
2. Cooperative Mode
The cooperative mode means that a Chinese鄄Foreign cooperative salvage enter鄄
prise can be established for joint management of salvage in accordance with the provi鄄
sions of Chinese law and after going through relevant approval and registration formal鄄
ities. Any maritime cooperative enterprise which meets the conditions for legal per鄄
sons in Chinese law shall obtain the status of a legal person, and shall carry out the
salvage operation in the name of the cooperative enterprise. On April 13, 1988, Chi鄄
na promulgated and enacted the Law of the People蒺s Republic of China on Chinese鄄
Foreign Equity Joint Ventures, which played an important role for attracting foreign
capital and advanced technology at the incipient stage of reform and opening鄄up of
China. Nevertheless, confined by the objective conditions at that time, some systems
of the law were not in conformity with WTO rules. Along with the continuous imple鄄
mentation of the basic policy regarding reform and opening鄄up, and for the purpose of
joining the WTO, the 18 th Plenary Meeting of the Standing Committee of the Ninth
National Congress made a decision for an important modification in two respects: the
first is to cancel the restrictive provisions in respect of purchase of raw materials and
bunkers. Article 19 of the law originally provided that “the materials or bunkers nee鄄
ded by cooperative enterprises within the scope of approval may be purchased from
the domestic market and can also be purchased from the world market. 冶 Superficial鄄
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淤 Han Shiyuan, General Introduction of Contract Law, 2ed, Beijing: Press of Law, 2008, p. 40.
(in Chinese)
ly, there Seemed no limitation to the source for the purchase of raw materials, but it
essentially gave priority to purchasing such materials from the domestic market.
Therefore, for the purpose of fulfilling the commitments upon accession to the WTO,
the original provision of article 19 of the Law on Chinese鄄foreign Equity Joint Ven鄄
tures was revised to: “A contractual cooperative enterprise may, within its approved
business scope, import materials it needs and export products it produces. Within its
approved business scope, it may purchase the raw materials, fuels and other materi鄄
als either on the domestic market or on the world market. 冶
With regard to this provision, the slight modification of replacing the expression
of “can also be冶 by that of “or冶 amounts to an essential change. This altered expres鄄
sion can be interpreted as follows: the purchase of materials such as raw materials or
bunkers needed by a cooperative enterprise may be decided by the enterprise itself as
from the domestic market or the world market as long as their prices and terms are eq鄄
uitable and reasonable. A conclusion can thus be reached that the aforementioned
limitations to cooperative enterprises engaged in salvage no longer exist.
The second modification is the abolishment of the restrictive provision in article
20 which stipulates that cooperative enterprises shall manage to balance their own for鄄
eign exchange receipts and payments to be in conformity with international practice.
From then on, the government no longer imposes strict limitations regarding their use
of foreign exchange. Such modifications have also provided more favorable conditions
to Chinese鄄foreign cooperative salvage enterprises.
With regard to salvage of sunken vessels and articles, whether by the contractual
mode or the cooperative mode, the objects for salvage must be clearly stated in the
contract signed by the two parties and salvage operations shall be conducted strictly
within the agreed scope, and neither party shall decide on their own to salvage sunk鄄
en vessels and articles that are found in their operations but are not included in the
contracted objects for salvage. For effective supervision and management, the compe鄄
tent authorities for communications under the State Council are assigned to organize
negotiations with foreign businesses for determination of salvage projects and conclu鄄
ding contracts for joint salvage or establishment of cooperative enterprises. When
such contracts are submitted to the competent authorities for approval, the relevant
documents regarding the scheme for performance of the projects which have been ex鄄
amined by the maritime authorities should be submitted: if fishing areas are involved,
the approval documents from the relevant fishing administration and fishing ports
should be included; and if any prohibited military zone at sea is involved, the ap鄄
proval documents issued by the relevant military authorities should also be submitted.
The Ministry of Communications should make a decision within 45 days from the day
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they receive an application for approval of contract. If the contract of joint salvage is
approved, the foreign business should apply for business registration with the indus鄄
trial and commercial authorities to get a business license, and go through formalities
of taxation registration with the local tax authorities within 30 days from the day it re鄄
ceives the business license.
芋. Contribution of Expenses and Risks and Assignment
of Rights and Obligations in Salvage Operations with
Participation of Foreign Businesses
摇 摇 In establishing a joint venture, the Chinese and foreign parties shall, in accord鄄
ance with the provisions of the Law on Chinese鄄foreign Equity Joint Ventures, pre鄄
scribe in their joint venture contract such matters as the investment or cooperation
conditions, the distribution of earnings or products, the sharing of risks and losses,
the manners of operation and management and the division of the property upon the
termination of the joint venture. This provision has two implications:
1. Contribution of Expenses and Risks
The expenses and risks mentioned here should be determined separately for in鄄
side and outside of territorial waters. In the case of foreign businesses taking part in
salvaging sunken vessels and articles in the inland waters or territorial waters of Chi鄄
na, the foreign businesses should bear all the costs and economic risks involved
throughout the period of salvage operations. Chinese salvage operators shall be re鄄
sponsible for coordination with the departments concerned, attend to the performance
of necessary procedures and exercise supervision and protection of salvage operations.
In the case of foreign businesses taking part in salvaging sunken vessels or sunken ar鄄
ticles in sea areas outside China蒺s inland or territorial waters but under China蒺s juris鄄
diction, the foreign businesses should bear all costs and economic risks involved in
the phase of survey and identification. If a decision is made to carry out a salvage op鄄
eration, the Chinese and foreign operators shall proceed with the operation in accord鄄
ance with their contract.
The vessels, equipments and labor services needed by the foreign business in
implementing the joint salvage contract shall first be leased and employed from the
Chinese operator of salvage, if the conditions are the same.
2. Distribution of Earnings
The ownership of the articles retrieved from salvage operations concerns a series
of legal issues; therefore, the “Measures,冶 by taking into consideration different
conditions, make specific provisions for the ownership of such articles and the distri鄄
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bution of earnings.
The sunken vessels and articles retrieved from inland waters or territorial waters
shall belong to the State, and foreign businesses will share the benefits from the re鄄
trieved articles or their value in price in accordance with relevant stipulations in the
joint salvage or cooperative salvage enterprise contracts. In other words, the State
may remunerate the salvor based on the value of the retrieved articles. Chinese sal鄄
vors are remunerated in the same manner.
As to sunken vessels and articles retrieved from sea areas outside China蒺s territo鄄
rial waters and within its exclusive economic zone, such vessels and articles or their
value in price shall be shared by the Chinese and foreign salvage operators in propor鄄
tions as stipulated in the contract.
Some of the retrieved sunken vessels and articles belong to the category of “cul鄄
tural heritage. 冶 According to article 5 of the Law of the People蒺s Republic of China
on the Protection of Cultural Heritage, all cultural heritage extant underground and in
inland waters or territorial waters within our territory shall be owned by the State.
Therefore, the finding of any cultural relic among retrieved objects or the discovery of
any new cultural relic in the process of salvage operations should be immediately re鄄
ported to local administrative departments in charge of cultural heritage, which will
handle the matter in accordance with Chinese laws and regulations on the protection
of cultural heritage, and reward the discoverers concerned. As regards the articles
obtained lawfully by a foreign business, there are two options: The first one is to be
purchased by the Chinese government departments concerned at international market
prices, and the second one is to be shipped out of the country by the foreign business
after fulfilling taxation requirements and going through customs procedures. Similar鄄
ly, any lawful foreign exchanges or other income obtained by foreign businesses can
be remitted out of the country after tax payments.
In order to avoid any unnecessary disputes arising from the ownership of re鄄
trieved sunken objects or the distribution of income, Chinese and foreign salvage op鄄
erators should take part in the salvage operations together throughout the process from
beginning to end, and take charge of the registration and preservation of retrieved ob鄄
jects together. All retrieved objects should be inspected by the authorities concerned
at places designated by the competent Chinese government authorities.
郁. Safety Management about Salvage Operations with
the Participation of Foreign Businesses
摇 摇 The so鄄called “safety冶 mentioned herein is a concept of the broad sense which
34
The Participation of Foreign Businesses in the Salvage of Sunken
Vessels and Articles in China蒺s Coastal Waters: A Legal Analysis
China Oceans Law Review (2012 Number 2)
includes maritime traffic safety, environmental safety, fishing and marine resource
safety, the safety of installations on the seabed, and military safety. Inextricably re鄄
lated to maritime safety, the salvage of sunken vessels and articles must be performed
in accordance with statutory procedures and methods.
The Maritime Safety Administration is the competent authority for administration
of maritime traffic safety. Before the start of their salvage operations, the operators
should request the issue of warning signals for navigation in accordance with relevant
laws and regulations. Article 20 of the Maritime Traffic Safety Law of the People蒺s
Republic of China provides: “Construction operations to be carried out on the surface
or underwater in coastal waters and the demarcation of corresponding safe operation
zones must be reported to the competent authorities for examination and approval and
must be publicly announced. Vessels not involved in the construction project may not
enter the safe operation zones. The construction unit may not enlarge such zones with鄄
out authorization. 冶 Article 40 further provides: “With respect to sunken or drifting
objects that may affect the safety of navigation and the management of navigation
lanes, as well as those constituting a threat of explosion, the owners or managers
thereof shall salvage and remove such objects within a deadline set by the competent
authorities. Otherwise, the competent authorities shall have the right to take meas鄄
ures to compel the salvage and removal of the objects, and their owners or managers
shall bear all the expenses incurred thereby. 冶
The State Oceanic Administration (SOA) is the competent authority for marine
environmental safety. As a functional department under the Ministry of Land and Re鄄
sources (MLR), the SOA supervises and manages the use of sea areas and marine
environmental protection within the scope of authority assigned by the MLR, safe鄄
guards national oceans rights and interests, organizes marine scientific research and
supervises pursuant to law the construction of marine facilities, submarine engineer鄄
ing and other development activities.
The competent authorities in charge of fisheries safety are various levels of fish鄄
eries regulatory agencies. According to article 7 of the Fisheries Law of the People蒺s
Republic of China, State superintendence of fisheries shall operate under the princi鄄
ple of unified leadership and decentralized administration. Fishing outside the line
demarcated by the State Council for prohibition of lower trawler fishing should be un鄄
der the supervision and management of the National Bureau of Fishing Administration
and the administrative organs of relevant areas: fishing inside the line for prohibition
of lower trawler fishing shall be under the supervision and management of adjacent
fishing administration authorities unless otherwise provided. As regards fishing in in鄄
land waters, its administrative measures are formulated by local authorities above the
44
county level through consultation or regulated by a superior fisheries administrative a鄄
gency and the fisheries regulatory agency which has jurisdiction over it.
As soon as a plan for salvaging a sunken vessel or article is determined, the
Ministry of Communications should give a report about the starting and finishing time
of the salvage operations and their geographic position to the SOA, competent fisher鄄
ies regulatory authorities, and the relevant military organs.
It is prohibited in salvage operations to adopt any measures detrimental to marine
resources, the marine environment, undersea installations or naval installations or
damaging any national interests of China. The salvage operations must be carried out
within the area approved by the competent maritime authorities, the unit of construc鄄
tion should not enlarge the scope of safe operations without authorization, and the
progress and developments of salvage operations should be reported as per the re鄄
quirements of the competent maritime authorities.
吁. Discussion on the Legal Issues Concerning the Partici鄄
pation of Businesses from Hong Kong, Macao and Tai鄄
wan in the Salvage of Sunken Vessels and Articles
A. The Significance of Attracting Businesses from Hong Kong, Macao and
Taiwan to Participate in the Salvage of Sunken Vessels and Articles
摇 摇 With the joint efforts of Mainland and Taiwanese people, cross鄄strait direct
transport has been realized, which is of great significance for economic development
on both sides of the strait. This important measure has also provided a broader space
for economic cooperation between the two sides, including the salvage of sunken ves鄄
sels and articles. Under the present conditions, the significance for introducing enter鄄
prises of Hong Kong, Macao and Taiwan to participate in the salvage of sunken ves鄄
sels and articles is reflected in two aspects: the first is to make up for the inadequate
professional salvage forces in the mainland. Since China initiated the reform for the
system of rescue and salvage at sea in 2003, a new regime for separate management
of rescue and salvage has been established so that the two contingents bring into play
severally their respective professional advantages; nevertheless, given our lengthy
coastal line and extensive water areas under Chinese jurisdiction, our technologies of
exploring sunken vessels and articles and teams engaged in salvage are still insuffi鄄
cient. It is therefore necessary to introduce overseas capital ( including capital from
Hong Kong, Taiwan and Macao) to participate in the salvage of sunken vessels and
articles.
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The second aspect is that such cooperation is conducive to jointly safeguarding
State sovereignty of China and the core interests of our Nation, especially in the case
of the South China Sea. The South China Sea has always commanded an important
strategic position for navigation since ancient times, where complex marine conditions
and crowded ship traffic have frequently occasioned marine accidents. The Sea is
thus counted as a place with the most concentrated sunken vessels in the world. Ac鄄
cording to analysis in relevant materials, there are more than 2000 sunken vessels in
this area. 淤
With regard to the development and utilization of the South China Sea, though
the principle and standpoint has been emphasized by China over and over again that
“its sovereignty belongs to us, any disputes should be shelved and joint development
be performed,冶 some countries bordering the South China Sea are turning a deaf ear
to our proposition, not only unreasonably raising sovereignty claims to this area but
also coveting its submarine resources, including underwater properties such as sunken
vessels and articles. In recent years, such countries have often resorted to signing
concession agreements or cooperative contracts with other countries to coercively sal鄄
vage sunken vessels and articles in this area, and some have even unscrupulously
gone to predatory salvage, a typical case being the salvage operations by robber Mi鄄
chael Hatcher for a Chinese jalor sunken in the 17th century. This wreck salvage op鄄
erator virtually disregarded preserving the internal structure of the sunken vessel for
the integrity of the relics, as he was only interested in their commercial value. His ir鄄
responsible salvage operations exposed properties with cultural heritage value to seri鄄
ous damage. In 1985, the same person once again performed barbaric salvage in the
same area to “Geldermosen,冶 a ship sunken in 1752, and obtained a startling quan鄄
tity of porcelain and gold. 于 Such incidents have called for adjustment of our current
policy and measures to strengthen cooperation between two sides across the strait in
an effort to perform salvage activities in the South China Sea within the legal frame鄄
work. By so doing, we can not only jointly claim our sovereignty over relevant areas
in the South China Sea but also help integrate forces for salvage at sea in our joint en鄄
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B. The Legal Basis for Introducing Enterprises from Hong Kong, Taiwan
and Macao to Participate in the Salvage of Sunken Vessels and Articles
摇 摇 As pointed out earlier, though the “Measures冶 promulgated by the Ministry of
Communications in 1992 is a regulation aimed at introducing foreign businesses to
participate in salvage operations, it also provides that participation of enterprises,
other economic organizations or individuals from Hong Kong, Macao and Taiwan in
the salvage of sunken ships and articles in China蒺s coastal waters can proceed with
reference to these “Measures冶, thereby opening the door in the legal sense for coop鄄
erative salvage between the two sides across the strait. As a result, there is a legal
basis for salvage operations with the participation of enterprises and individuals from
Hong Kong, Macao and Taiwan.
C. Legal Issues to Be Solved in Introducing Businesses from Hong Kong,
Macao and Taiwan to Participate in Salvage of Sunken Vessels
and Articles
摇 摇 As the legal status of businesses of Hong Kong, Macao and Taiwan is different
from that of foreign businesses in the pure sense, the “Measures冶 should not be ap鄄
plied mechanically in attracting such enterprises to participate in the salvage of sunk鄄
en vessels and articles; in other words, on the basis of applying the “Measures,冶
some special measures should be adopted, which are likely to include the following
three aspects:
1. Appropriately Reducing the Limitations on Objects of Salvage
In accordance with the provisions of the “Measures,冶 the objects of salvage with
the participation of foreign businesses shall be limited to sunken vessels and articles
with commercial value only. In this sense, sunken naval ships and weaponry of im鄄
portant military value and sunken ship and articles identified as cultural heritage are
excluded from the category of objects to be salvaged with the participation of foreign
businesses. There are no problems for applying this provision to the coastal water of
Mainland China, whereas it is difficult to some extent to practice this rule in our co鄄
operation with businesses of Hong Kong, Macao and Taiwan to conduct joint salvage
operations in the South China Sea because under the principle of one China, Hong
Kong, Macao, Taiwan and Mainland China possess common sovereignty over the
South China Sea. That is to say, except for sunken naval vessels and military equip鄄
ments which belong to Mainland China, there is no legal basis to deprive the busines鄄
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ses of Hong Kong, Macao and Taiwan of their right for salvaging sunken vessels and
articles with cultural heritage value, and such practice would not be conducive to
stimulating their initiative. For that reason, salvage enterprises of four regions across
the strait should all be allowed to perform joint salvage operations of the properties
with cultural heritage value.
2. The Principle of “Pooling Risks and Sharing Benefits冶 Should Be Followed
According to the provisions of the “Measures,冶 in the case of foreign businesses
taking part in salvaging sunken vessels and articles in China蒺s inland waters or territo鄄
rial waters, the foreign businesses should bear all the costs and economic risks in鄄
volved throughout the period of salvage operations. Chinese salvage operators are re鄄
sponsible for coordinating with the authorities concerned, attending to the perform鄄
ance of necessary procedures and exercising supervision and protection of salvage op鄄
erations; in the case of foreign businesses taking part in salvaging sunken ships and
articles in sea areas outside China蒺s inland or territorial waters but under China蒺s ju鄄
risdiction, the foreign businesses should bear all costs and economic risks involved in
the phase of survey and identification. If a decision is made to carry out a salvage op鄄
eration, the Chinese and foreign operators will proceed with the operations in accord鄄
ance with their contracts. For the same reason as mentioned above, such provisions
should not be mechanically applied to joint salvage operations performed with the par鄄
ticipation of businesses of Hong Kong, Macao and Taiwan in the South China Sea,
because in a sea area with common sovereignty, a law under which one party enjoys
only opportunities for profit while the other party bears all risks would tend to stifle
the initiative of the cooperators and thus would not be feasible.
3. Applicable Law by Agreement Should Be Allowed
As per the provisions of the “Measures,冶 foreign businesses participating in the
salvage of sunken vessels and articles in China蒺s coastal waters can sign a joint sal鄄
vage contract with the Chinese salvor or set up with the Chinese salvor a Chinese鄄for鄄
eign cooperative salvage enterprise and perform salvage operations according to the
terms of their contract. It is obvious in fact that the establishment of cooperative en鄄
terprises in the sense of the “Measures冶 should be governed by the PRC law. There
will be no problem in applying such provisions to foreign businesses in the pure
sense, but such confinement may seem harsh if applied to businesses of Hong Kong,
Macao and Taiwan, because salvage of sunken vessels and articles is a commercial
activity, for which rules formed in commercial practice should be followed. There鄄
fore, the parties concerned should be allowed to stipulate the applicable law in their




The international community has been attaching increasing importance to the sal鄄
vage of sunken vessels and articles for the purpose of maintaining traffic safety at sea,
protecting the marine environment and conserving submarine cultural heritage. It is
the same case with China. However, given the lengthy coastal line and vast maritime
space of China, the forces engaged in the salvaging of sunken vessels and articles are
limited. As a result, with the deepening of reform and opening鄄up, the Chinese gov鄄
ernment, in order to better attract foreign capital and introduce advanced technologies
of salvage, is now gradually reducing the limitations on foreign businesses蒺 participa鄄
tion in salvage operations, thus allowing a relatively broad space for foreign busines鄄
ses to enter its market of salvage. In Hong Kong and Taiwan, there are a number of
excellent professionals specializing in maritime salvage. It is a project with great
practical significance to involve these agencies and individuals in the salvage of sunk鄄
en vessels and articles in China蒺s coastal areas, territorial waters and other waters un鄄
der our national jurisdiction. For this purpose, relevant businesses of Mainland Chi鄄
na, Hong Kong, Taiwan and Macao should actively explore approaches of cooperation
to joint salvage operations for mutual benefit. In consideration of the legal status of
the enterprises of Hong Kong, Macao and Taiwan, the legal standards applicable to
foreign businesses can also be applied to the cooperative salvage operations in the
coastal areas of Mainland China, but for salvage operations to be performed in the
South China Sea, the standards adopted should be different from those for ordinary
foreign businesses so that the salvage forces of the four regions across the strait can be
united to jointly safeguard our national sovereignty and to maximize the economic ben鄄
efits from the field of salvage operations.
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